
Re: 34 C.F.R. pt. 104            June 6, 2022 
Section 504 of the Rehabilitation Act of 1973 
 
To: Office for Civil Rights 
U.S. Department of Education 
 
Thank you for the opportunity to comment on prospective amendments to Section 504 of the 
Rehabilitation Act of 1973. My name is Lindsey Burke, and I am the Director of the Center for 
Education Policy at the Heritage Foundation.  
 
The U.S. Department of Education’s Office for Civil Rights recently announced it would be 
soliciting public comment on its intention to amend regulations at 34 C.F.R. pt. 104, 
implementing Section 504 of the Rehabilitation Act of 1973, which was established to 
“strengthen and protect rights for students with disabilities.”1 
The Department of Education has not specified exactly what it intends to amend through 
updates to Section 504, which have remained unchanged since 1977, but has alluded to 
potential alterations pertaining to mental health. The announcement also comes on the heels of 
the Department reaching an agreement with the Los Angeles Unified School District, whereby 
the district must provide additional services to an estimated 66,000 students with disabilities 
who did not receive adequate school services during the COVID-19 pandemic.2 
Section 504 of the Rehabilitation Act of 1973, and its companion law the Individuals with 
Disabilities Education Act (IDEA), have been important safeguards for children with special 
needs in classrooms across America. As my former Heritage Foundation colleague Romina 
Boccia and I detail, “In 1970, five years prior to the passage of the Education for All 
Handicapped Children Act, the precursor to IDEA, schools were educating just one in five 
children with special needs. Some states even had laws in place at the time excluding children 
who were blind, deaf, or who had developmental delays from accessing education.”1 Today, 7.2 
million children receive services under IDEA and approximately 1.38 million students have 
Section 504 plans.3 However, as we explain of IDEA: 

“Implementation has not been without its challenges, and despite the spirit of the law, 
families too often find themselves in costly litigation in an effort to secure the special 
education services to which their children are entitled in public schools. Parents and 
school officials can have differing views on how to best serve a child, and the resulting 
IEP protocol can end up being determined in the courtroom rather than the classroom.”2 

As professor Marcus Winters and my colleague Jay Greene explain, “Litigating against a school 
district costs time and money that many parents don’t have…. [D]etermined public schools can 
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outspend and outlast almost any family.”3 Although these problems may be more pronounced 
with IDEA, there is room for improved transparency and accountability with its civil rights 
brethren, Section 504. To improve Section 504, the Department should consider three 
regulatory updates: increased transparency to parents, reductions in bureaucratic paperwork, 
and support for expanded learning options for families. 
Updated regulations should require school districts to be transparent to parents about 
the services to which their children are entitled under Section 504. Parents too often feel 
“in the dark” about accommodations and services available to their children if they qualify for 
Section 504. Any rewrite should strengthen accountability to parents and encourage school 
districts to craft accommodations in consultation with parents. Informed parental consent is 
currently not required on the part of schools when making the determination that a student 
qualifies for a Section 504 plan; rather, parents are simply informed after the fact. As they do 
when developing Individualized Education Plans (IEPs) under the Individuals with 
Disabilities Education Act (IDEA), schools should instead obtain informed and written 
consent from parents before developing a Section 504 plan for a student. Additionally, under 
current law, parents who are dissatisfied with how a school is developing a Section 504 plan 
have one of two options for recourse: to try to obtain a due process hearing with the school 
district, or to file a complaint with the Office for Civil Rights at the Department of Education. 
Requesting that school districts develop Section 504 plans in concert with parents could 
increase parental satisfaction with the process and limit tension between families and schools. 
Any amendments should limit red tape. Any changes should keep bureaucratic red tape to a 
minimum and give schools flexibility to meet the needs of students. Under the Elementary 
and Secondary Education Act (ESEA) alone, schools are burdened with bureaucratic red tape 
and a paperwork load requiring 7 million man hours per year to comply with Washington 
mandates. IDEA and Section 504 reporting requirements likely increase that figure by millions 
of additional man hours. Any reductions in paperwork for school leaders through amended 
regulations to Section 504 would provide welcome relief and help schools focus on their primary 
mission: serving students. 
Updated regulatory language should provide rhetorical support for education choice and 
flexibility for students. Unlike IDEA, Section 504 is a civil rights statute that prohibits 
discrimination against students with disabilities and is not supported by attendant federal 
funding. Although Section 504 is not programmatic in nature nor supported with federal or 
state funding, as an overarching principle, the Department should support the concept of 
students with special needs having the maximum amount of education choice possible. To that 
end, the Department should rhetorically support states in shifting from systems of funding 
schools to funding students with special needs directly, which could diminish legal battles by 
enabling families to personally select the services that best meet the needs of their child. 
Congress should allow IDEA dollars to follow students to service providers and schools of 
choice, in order to better achieve the goals of that law and the civil rights protections guaranteed 
under Section 504. States should provide state funding to students with special needs directly 
through education savings accounts (ESAs) giving parents the option of directing funds to 
schools, special education specialists, private tutors, and behavioral therapies of their choice. 
A growing body of empirical evidence suggests that school choice policies increase parental 
satisfaction with their children’s schooling, lead to higher levels of academic achievement and 
attainment, reduce inequalities in the education options available to students, and, in general, 



enable students to be better matched with learning options that meet their unique needs.4 To date, 
researchers have conducted 16 randomized-controlled-trial (RCT) evaluations of the impact of 
private school choice programs on student academic achievement. Ten of the 16 find positive 
benefits on math or reading scores for some or all students,5 four find null effects,6 and two—
unique to a program in Louisiana—find negative effects. 
Researchers have conducted eight rigorous studies (including five RCTs and three matching 
studies) on the impact of private school choice on student academic attainment. Six find positive 
impacts on academic attainment for some or all students,7 two find null effects,8 and no studies to 
date have identified negative effects on academic attainment. 
*** 
After 45 years, the Department now has an opportunity to update Section 504 to make it more 
responsive to parents and better meet the needs of students by making the education decision-
making process one that includes parents, teachers, and school stakeholders working in 
conjunction to achieve a truly student-centered approach. Maximizing transparency and 
accountability to parents through enhanced consultation, while infusing the principle of 
education choice in the regulation, can help achieve that goal.  
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